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Indian tribes have the right and the respon-
sibility to regulate the disposition of both solid
and hazardous wastes on tribal lands; however,
until quite recently, tribes were neither re-
quired nor permitted to exercise such right or
to meet such responsibility. Tribal environmen-
tal quality programs have received financial and
other assistance from the Environmental Protec-
tion Agency (EPA), first as a matter of agency
policy, then pursuant to explicit congressional
authorization. By providing authority for the as-
sistance of tribal regulatory programs, and by
assuming—perhaps even mandating——that
those programs apply to non-Indian lands within
the exterior boundaries of Indian reservations,
the tribal amendments to the federal environ-
mental laws and EPA’s Policy for the Adminis-
tration of Environmental Programs on Indian
Reservations very clearly preempt the states from
enforcing their environmental laws on Indian
FESCIvations.

Since Blue Legs v. United States Bureau
of Indian Affairs, 867 F.2d 1094 (8th Cir.
1989), aff’g Blie Legs v. EPA, 6GG8 F. Supp.
1329 (D.S.D. 1987) (Blue Legs), Indian tribes
have been found to be liable under the Re-
source Conservation and Recovery Act (RCRA),
42 US.C. §§ 6901-6992k (1988), for clean-
ing up open dumps on resecvations. While no
court has made a similar determination under
the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), 42
U.S.C. §§ 9601-90675 (1988 & Supp. 11 1990),
such liability may exist and should not be ig-
nored. This article discusses the history of and
authoricy for tribal regulation of solid and haz-
ardous waste disposal on Indian lands, conclud-
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ing with an analysis of the applicability of RCRA
and CERCLA liability to tribes and how such
liability might be minimized.

Over the [ast few years, the media has given
extensive coverage to stories about tribes
throughout the country building solid waste
landfills and hazardous waste incinerators. Some
of this coverage suggests that the waste industry
is marauding unchecked in Indian councry, to-
tally immune from any environmental regula-
tion. In fact, a number of proposals have been
made to tribes, yet only a few remain under
serious consideration, and tribal governments
have demonstrated their capability to decide
whether commercial waste projects serve their
best interests.

One of the biggest concerns to tribal gov-
ernments and communities today is how to dis-
pose of the solid and hazardous waste generated
on reservations and to address the problem of
open dumping on reservations. ‘Tribal govern-
ments face the same overwhelming problems
faced Dby states, counties, and cities trying to
deal with their own solid and hazardous waste
disposal: an ever-increasing waste stream, rap-
idly dwindling capacity of existing landfills,
widespread public opposition to the siting of
waste disposal facilities, and a great and prac-
tical need to minimize the poiential civil and
criminal liabilities imposcd by federal environ-
mental laws.

Tribal governments could reasonably be
expected to undertake responsibility for their
own waste -disposal programs, as do state and
local governments, except for the fact that tribes
have never been eligible to assume primary re-
sponsibility for RCRA enforcement on their res-
ervations or to benefit from the billions of
federal dollars spent to support state environ-
mental programs over the last two decades. This
inequity is made worse by the magnitude of the
potential clean-up costs facing tribes whose res-
ervations contain hundreds of sites that might
be considered open dumps under federal law.

Federal Indian Environmental Policy

Federal environmental laws generally re-
quire EPA to establish standards for various
sources of pollution, to enforce those standareds
through a permitting system and, when a state
so requests, to delegate primary enforcement
authgrity to the state. When it originally en-
acted environmental laws, Congress failed to
provide expressly for environmental regulation
on Indian reservations and also failed to address
the role to be played by tribal governments;
thus, rthere has been some question as to whether
Congress even intended for these laws to be
applied to Indian tribes. Prior to 19806, most
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environmental laws did not mention tribes or
reservations, and none provided for program
delegation to tribal governments. Congress’
power to include Indians and tribes within the
scope of federal statutes is unquestionable;
however, when federal laws do not specifically
refer to Indians, the United States Supreme Court
generally requires that Congress’ intent to in-
vade tribal authority be clearly expressed in the
legislative history or the surrounding circum-
stances, or by the existence of a statutory scheme
requiring national or uniform application. Be-
cause the federal environmental laws require
uniform application to be effective, we would
expect courts to hold that all environmental
regulatory laws do apply, at least in part, to
tribes and Indian country.

Tribes retain broad sovereign authority to
regulate acrivities within their territories and
have the power to enforce tribal laws, including
environmental ones, against their members.
However, before a tribe may effectively regu-
late the reservation environment, it must also
have authority over non-Indians on the reser-
vition as well. The courts recognize that Con-
gress may properly delegate federal authority to
Indian tribes, including authority over non-In-
dian activities on Indian lands. Aside from con-
gressionally delegated authority, courts also
recognize inherent tribal powers, including
broad civil jurisdiction over non-Indians. The
seminal case of Montana v. United States, 450
U.8. 544, 565~66, reh’g denied, 452 US. 911
(1981), recognizes that tribes retain inherent
civil regulatory authority over non-Indians
within reservation boundaries when their “con-
duct threatens or has some direct effect on the
political integrity, the cconomic security, or the
health or welfare of the tribe.” It is almost ax-
iopmatic that the quality of the reservation en-
vironment goes directly to the economic
scecurity and health and welfare of a tribal com-
munity. Accordingly, it is not surprising that,
even before Congress expressly recognized In-
dian tribes in amendments to environmental
laws, courts recognized the authority of tribes
1o regulate the envirenment in a way that lim-
ited non-Indians’ activities on their lands, Nance
v. £PA, 645 F.2d 701 (9th Cir)), cert. denied
sub nom. Crow Tribe v. EPA, 454 U.S. 1081
(1981}, and prohibited the application of state
environmental laws to Indian reservations,
Washingion Department of Ecology v. EPA,
752 F.2d 1465, 1469-70 (9th Cir. 1983).

In 1984, EPA adopted its Policy for the Ad-
ministration of Environmental Programs on In-
dian Reservations (Indian Policy) to support
tribal “‘self-government” and ‘‘government-to-
government'' relations between federal and tribal
governments and to improve environmental

quality on reservations. The Indian Policy con-
templates unitary regulatory systems governing
both Indians and non-Indians, preempting state
regulatory authority as to the martters to which
the policy is directed. The Indian Policy directs
EPA to assist interested tribes in assuming regu-
latory environmental management over reserva-
tions, including providing grants to tribes similar
to those currently available to state governments.
EPA was forced to develop special rules and
practices concerning environmental regulation
on Indian reservations because, until 1986, none
of the major federal regulatory statutes provided
for delegation o tribal governments.

The Indian Pelicy clearly assumes that tribal
governments should be the primary decision-
makers on environmental -matters arising on In-
dian reservations and that, until tribes assume
full responsibility for delegable programs, EPA
will retain responsibility for reservations unless
a state has received an cxpress grant of jurisdic-
tion from Congress. The Indian Policy also makes
clear EPA’s view that all federal environmental
regulatory statutes apply to Indian reservations
and are enforceable against Indians and Indian
tribes. In the policy, EPA acknowledges that im-
pediments to tribal assumption of delegable
programs exist in the language of present pro-
cedures, regulations, and statutes.

Despite the support given by EPA’s Indian
Policy, tribes needed express statutory author-
ity to assume formal responsibility for tribal en-
vironmental programs. Such statutory authority
was added to the Safe Drinking Water Act
(SDWA), 42 U.S.C. §§ 300f-300j-11 (1988),
in 1985; the Clean Water Act (CWA), 33 U.S.C.
§§ 1251-1387 (1988 & Supp. II 1990), in
1987; and the Clean Air Act, 42 U.S.C. §§ 7400-
7642 (1988 & Supp. I 1990), in 1990. The
tribal amendments authorize EPA to treat Indian
tribes as states for purposes-of sctting standards
and receiving program grants, if (1) the tribe
has a governing body carrying out substantial
powers and duties; (2) the functions to be ex-
ercised by the tribe are within its jurisdiction;
and {3) the tribe is reasonably expected, in the
EPA Administrator’s judgment,.to be capable of
carrying out the functions to be exercised in a
manner consistent with the terms and purposes
of the federal environmental laws and all ap-
plicable regulations.

CERCLA and RCRA Liabilizy
of Indian Tribes
In Blie Legs, the court ruled that Indian

tribes were subject to citizens’ suits to enforce
the open dumping prohibition in RCRA. In so
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holding, the court found that RCRA waived the
sovereign immunity that teibal governments or-
dinarily enjoy and that tribes were literally within
the class of entities to which RCRA applies.

While RCRA thus includes tribes within the
class of persons against whom the statute may
be enforced, Congress has not yet amended
RCRA to provide for delegation of program au-
thority to tribal governments. RCRA’s hazardous
waste regulatory scheme gives EPA direct reg-
ulatory powers; in contrast, very few substan-
tive federal requirements exist in RCRA for the
disposal of solid waste. The solid waste statu-
tory scheme also is different from the regulatory
plans under other federal environmental laws
such zs the CWA, in which EPA establishes min-
imum standards and a permitting system for var-
ious sources of pollution. States then may apply
for primacy; however, EPA remains the ultimaie
enforcement agency even where a siate program
has been approved. As a resule, primary enforce-
ment responsibility of established standards al-
ways exists with either the statc or EPA. In the
area of solid waste, on the other hand, no fed-
eral permitting system exists. The development
and enforcement of standards is left almost en-
tirely to the states, and if a state fails to enforce
standards, EPA does not necessarily assume cn-
forcement responsibility. Because state stan-
dards and permitting procedures do not apply
to Indian reservations and RCRA does not antic-
ipate tribal regulatory programs, there is effec-
tively a regulatory void on many reservations.
Other than federal court enforcement of the
open dumping prohibition, the statate does not
offer any means for the enforcement of substan-
tive standards on Indian reservations,

EPA’s October 1991 rule on solid waste
disposal facility criteria—which contains re-
vised minimum federal criteria for municipal
solid waste landfills as to location, design and
operation, groundwater monitoring, corrective
action, financial assurances, closure and post-
closure care, and the usc and disposal of sewage
sludge—only highlights the enforcement void
on Indian lands. Under the rule, any noncom-
plying landfills may be classificd as open dumps.
Because the open dump prohibition in RCRA
applies to Indian tribes, this final rule imposes
serious and important new obligations on tribes;
however, no new resources are made available
to the tribes. The inequity of this situation is
obvious, and cfforts have been under way since
late 1991 to obtain tribal amendments to the
RCRA reauthorization bills. The most favorable
amendments to RCRA would treat Indiun tribes
as states for all purposes, including solid waste
planning and regulation of the handling, trans-
portation, storage, and disposal of both solid
and hazardous wastes. In that event, tribes would
be able to assume primary responsibility for res-
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ervation hazardous waste and solid waste pro-
grams and would be eligible to receive grants
for the planning and development of such pro-
grams.

Tribal liability under CERCLA is less clear.
No court has yet held that CERCLA liability may
be imposed on Indian tribes. Although the rea-
soning of the Blue Legs court certainly suggests
that it may, a strong argument can be made that
such liability may not be imposed. Prior t0 1986,
CERCLA made no mention of Indian tribes. Not
even the broad definition of the “'persons” to
whom the statute applies can be read to include
Indian tribes. Moreover, because tribes enjoy
sovereign immunity and purported waivers of
that immunity are to be construed nagrowly, it
well may be that tribes are not subject to
CERCIA,

In 1986, Congress amended CERCLA in the
Superfund Amendments and Reauthorization Act
(SARA), Pub. L. No. 99-499, 100 Stat. 1613
(1986). SARA contains provisions that require
EPA to maximize tribal participation in Super-
fund programs. The amendments provide that
tribes shall be treated as states for various pur-
poses including notification of releases, con-
sultation on remedial actions, access to
information, roles and responsibilities under the
national contingency plan, and submittal of pri-
orities for remedial action. Nothing in SARA,
however, suggests that tribes now are to be sub-
ject to CERCLA liability. The fact that tribes are
to be treated as states for certain purposes but
arc not specifically subjected to liabiliry indi-
cates that Congress did not mean to subject wribes
to CERCLA liability.

Thus, it is unclear if EPA may enforce
CERCLA in federal court against a tribe; how-
ever, as previously noted, to date no tribe has
successfully challenged the application ofa fed-
eral environmental law to itself or its lands.
Moreover, Indian natural resources lands cer-
tainly appear to be within the broad class of
resources to which the statute applics—air, wa-
ter, and land “‘under the jurisdiction of the
United States.”” Finally, while it may be that
Congress has not yet subjected tribes 10 CERCLA
liability, there is absolutely no doubt that it can
do so. Thus, both tribes and any developers of
tribal lands should proceed as though they are,
or will be, subject to CERCLA liability for haz-
ardous releases into the environment,

Minimizing Environmental Liabilities
on Tribal Lands

A major concern to both tribal governmeats
and developers owning or operating comimner-
Continued on page 56



